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AFTERNOON SESSION

THURSDAY, JULY 15, 1999

(1.:18 p.m.)

CHAIRMAN WOOD: The Commission will go

5 back on th€: record with Item No. 30 in today's agenda,

6 which is Docket No. 16251, Project No. 19000 and

7 Project No. 20000.

8 A~ announced before lunch, we'll take up

9 the tE:sting OSS testing in Project 20000, an update

10 from the St3ff first, and then we'll do the 16251

11 items. IB there anything on 190007

12

13 AGENDA ITEM NO. 30

J4 PROJECT NO. 16251 - INVESTIGATION INTO
SOUTHWESTERN BELL TELEPHONE COMPANY'S

15 ENTRY INTO IN-REGION INTERLATA SBRVICE
UNDER SECTION 271 OF THE

16 TELECOMMONICATIONS ACT OF 1996
DOCKET NO. 19000 - RELATING TO THE

17 IMPLEMENTATION OF SWBT'S INTERCONNECTION
AGREEMENTS WITH AT&T AND Mel

18 PROJECT NO. 20000 • OPERATIONS SUPPORT
TESTING RI:i:LATING TO THE INVESTIGATION

19 INTO SOUTHWESTERN BELL TELEPHONE
COMPANY I S ENTRY INTO THE INTERI,ATA

20 TELECOMMUNICATIONS MARKET IN TEXAS

21 JUDGE SIEGEL: The one thing on 19000

22 and I was told this was going to be filed, but I

23 haven't seen it yec -- there were a couple of

24 outAt~nding i88UCS relative to changed management.

25 And it' 5 my undet-Btanding that: an



1 ~ta[t had brought up --

2

3

JUDGB FAP.ROBA: Correct.

CHAIRMAN WOOD: -- because of the

4 checkl iGt Item 7 issue related here. \I~e need to have

5 the language here be congietent with our

6 Recommendation No.4 for Checklist Ieem 7.

7

e

JUDGE FARROBA: Right.

Cl~IRMAN WOOD: So whatever you need to

9 do to effectuate that, why don't we make that happen?

10

11

JUDGE FARROBA: O~ay.

CHAIRMAN WOOD: The next three secc.ions

12 on the mat~ix deal with ~- on Page 171 through 177 or

13 £0 -- deal with iteme that I think are all going to be

14 addressed by the MFN issues. So the fixes that we

15 made to those ~ection8, I don't think are a whole lot

16 more for di::;cussion unless you have anything.

17 Let'S just fix with MFN those three,

18 which 1 think -- if I am wrong, tell me. But I think

19 that would result in those being deleted, and then

20 thf(t i~~ue being moved to the appendix.

2l DSL, I don I t plan on going too deep

22 into it. I would have to say I was pretty discouraged

23 by how far ap3rt we are here. And

24 I'm -- r ju~t don't -- just kind at ~ me~5 obviously.

25 I just don't think we got this done.
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1 And I'm kind of open to you-all's

2 thought~ abouc -- I would like to move forward on the

3 reec of thie document and gdt it out. And then if

4 anybody needs the DSL in the next month or so, they

5 can go in and do the covad deal. You can either

6 gr~ft -- I know there are some interim agreements in

7 that dock~t. We can graft the b).-oad commitments from

e the MOV on to that agreement and make that a workable

9 attachment.

10

11

12 do that?

13

14

JOPGE FARROBA: That's staff's approach.

CHAIRMAN WOOD: okay. You-all want to

JUDGE FA.R.ROBA: Right:.

COMM. WALSH: You just need Something

15 people C<ln u::;e until we get it sorted out.

16 CHAIRMlill WOOD: Right. And then when we

17 get sOL-ted out, let's just pUl: in there that that·s

18 Bupe:r:seded by whatever - - however- it i8 BOl'ted out,

19 one way or the other.

20

21

COMM. WALSH: Right.

CHAIRMAN WOOD: But there are BOmG

22 things in there that -- these issues that we talked

23 about in the MOU will not - - the industry-wide kind of

24 tllings, for example::. My understanding is that those

are not in the Covad A --
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JLmGE FARROBA: That'~ a proposal by all

2 the CLECe at this point. So they would need to be

J added in the~e.

4 CHAIRMAN WOOD: Say that again? The

5 agreementB th~t we made in the MOU Clre not teed up in

6 the arb. So those have to be grafted together somehow

7 anyway.

8

9

JUDGE FARROBA: Right.

CHAIRMAN WOOD: Now, the only iSBue I

10 have got is is the format the 5ame -- is what they are

11 arbitl'ating there SOIlK:thing that can just easily be

12 gr~fted into etuf! or not?

13 JUDGE FARROBA: I guess Nar~ Clnd I

1~ thought it wouldn't be too difficult for us to put

15 together a DSL interim appendix that would graft those

16 two t.ogether, wh<1.t'[; currently the incerim agreement

17 ;;lnd the DSL arbs along 'With the MOU commitments.

18 MR. SRINIVASA; On the first year

19 lettir~ all the technologies in?

20 CHAIRMAN WOOD: Right, that we agreed

21 to.

22

23

24

25

be ~upel'eeded

DSL dockets.

JUDGE FARROBA: Right. And that would l
by the final arbitration award in the

CHAIRMAN WOOD: The thing that was kind
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1 of -- there was a lot of is~ueB raised by all the

2 parties through here. And it is just --

COMM. WALSH: We'd be deciding them

4 twice.

5 CHAIRMAN WOOD: I just don't really want

6 to kind of go through <Ill that here. I think that

7 would put this thing on a much slower track than we

8 want on. So I would ~ugge8t: we move forward on the

9 PIA on tht'! pages ....Je have already talked about, which

10 aloe really now done and get that done.

11 And then when we get at"ound to this, we

12 will get around to this. Now, if we can merge it with

13 the interim without a whole lot of extra work, fine.

14 But if not .....Jc will just do it one time when the covad

15 deal is done. So either. I mean --

16 JUDGE FARROBA: Right. We can take a

17 look at how much \.Jork it would be, and if it i~ not a

18 lot, I think we have enough to go on with just the

19 broad guidelines of grafting those two together to get

20 it dClne.

21 CHAI RMAN WOOD: J wouldn I t let that hold

22 up -- whenevor this matrix whenever what we have

23 already ~alked about today is done, let's get that up

24 here and get it out so Wf;.' can set going.

25 And r .,,:ould say we can move fOl'waxo. on that as a



1 tr~estanding document without DSL.
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I would love it to

2 b~ there, but it ia just not ready here yet.

3 And there just wasn't a whole lot: of

1 movement between ~he parties on trying to make this

5 helpful for the Commission. So I don't appreciate

6 th3t, but just make it low on my part. If they

'7 weren't willing to fix it, I am going to make it

8 lower. I don't think it keeps Bell out of long

9 di~tance. You've gOt an interim agreement that works.

10 We've to grnft these other commitments as to the

11 industry-wide stuff in htl'e somewhere. But those

12 commitmentA Ot" what t.hey are in the MOU.

13 So those can be operationalized through

11 the final arb, and maybe that's an incentive for

15 parties to g~t that arbitration done. I don't think

I think you have got an

16 you are passed the point of congealing a settlement

17 out of them. So that'~ fine.

18 inter 110 Plgreement.

19 I know that was, Jim, you-all's concern

20 if you have an interim agreement i6 that enough? I

21 don't why see why it wouldn't. We've tried other

22 $tDte~ that have had -- I think ~here is even an FCC

23 ruling ~hat said interim agreements on various and

24 sundry things are not a diaqua1ifier.

25 So my preference is that we get this
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1 done, but I kno\.J we are not there yet. And rather

~ than slow down the issuance of a final decision on the

3 PIA to get thi8 perfect, I would rather let that with

4 its own hiet.olY of victory of all the venom and hate

5 go forward on its own path, and we will get the rest

6 of this not so pleasant part done if that is workable.

7 Jim?

8 MR. SRELLEY: I will just state for the

9 record that I believe -- and although this is a very

10 complicated issue, and you correctly ~tated it is full

11 of venom that it has been Our intent to do exactly

12 what you described hen:, and that waS to take the MOU

13 and to graft on, if you will, the interim agreement,

14 but that in and of itself is obviously proved to be

15 ~omething that has been very difficult to do and come

16 to ,In agreement between the parties even to do that.

17 But we are agreeable to that process

18 going forward to try to resolve this issue. ! don't

19 have -- if you believe the interim agreement suffices

20 for 271 purpose~ here in TexaB, that's plenty for me,

21 but w~ will continue to work to craft ~ larger

23 ag~e~ment if the Commieeion so wishes.

23 CHAIRMAN WOOD: well, we are probably

2~ going to need to do it at least once at the end of the

25 arb, and if we want to get it done no'", ae r
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1 will -. ~nd I'll let you-all be the judges of that.

2 Kathy, you-all make a n~commendation.

3 If it can be done without a lot of

4 effort to take the interim agreement £l-om the two

5 dockets and thon graft onto that the additional

6 ag},-ecmcntG that we have .../ith the company on t:he MOU,

7 then let's do that. But if that i6 a whole lot of

s extra work, then let'S just do it one time when we are

9 through with the DSL dockets. We will just look at

10 that. and we will rule on arbitration.

11 So with that, then. the PIA is done.

12 COMM. PERLMAN: Let'$ go back to the

13 processes 011 how you want to get this completed.

14 CHAIRMAN WOOD: Process. rle had tal}~ed

15 about a minute ago the -- a minute ago.

16

17

18 [{\.ioutes ago.

COMM. PERLMAN: That W.J.S four hours a.go.

CHAIRMAN WOOD: About 240 of those

I would say we've got the LICE to do,

19 too. Let me see what I have got here as far as the

20 outstanding issues that would need ~omething else.

21 Let's actually I would be willing to

22 delegate to staff the resolution of the LIDB iseues

23 and just let that be tha.t. We can get with Limon and

24 any p':ll-t ie=: we need to on the phon~ when we g~t back

25 <lnd
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@ Southwestern (jell

December 7, 1999

tinn £. MtwellllQ
Gener~ COl.lllsel-~ll'IIn

~ulh\'fl!..ml 8eU Telcphol!t'
1i16 GQlIdalupe. '-09111600
Auttin.T.~~178701

I'hone !l~ 87o-STOI
F.~ Su 1l'~OOtJS

.~.

Chairman Pat Wood, III
Commissioner Judy Walsh
Commissioner Brett Perlman
Public UtIlity Commission of Texas
1701 N. Congress Avenue, Suite 7·110
Austin, Texas 78701

RE: Request for Briefing iilnd Rehearing on Arbitration Award ("Award"),
received after 3:00 pm on November 3D, 1999; Docket No. 20226: Petition of
Rhythms Links, Inc. for Arbitration to EstabOsh an Interconnection Agreement
with Southwestern Bell Telephone Company,' Docket No. 20272; Petition of
Dieca CommfJnicatJons, Inc., d/b/a Covad Communicstlons Company fOf
Arbitration of Interoonnection Rates. Terms. Conditions and Related
Arrangements with Southwestern Bell Telephone Company

Dear Chairman Wood and Commissioners Walsh and Penman:

Southwestern Bel( Telephone Company (oISWBT") respectfully requests that the
Commission issue an Order setting forth a briefing schedUle for rehearing of the Issues
in dispute In these Dockets. SWBT envisions that the parties' briefs would address the
specific issues that require rehearing.

After review of the Award, It Is clear that the Arbitrators relied on Orders of the Federal
Communications Commission ("FCC") and other facts that were not addressed in the
June hearing and subsequent briefing by the parties. The Award thus relies on matters
about which the parties have not had the opportunity to comment or offer evidence.
Principles of fairness dictate that parties subject to regulatory action be given the
opportunity to ·address faots and law on which an agency relies for its rulings,
Moreover, as explained below, Digital Subscriber Une ("DSL") Issues are changing
rapidly and thus the most current in(orm~tlon should be Included In this arbitration
award. This request is made consistent with PUC Proc. Rule 22.78 and the
Commission's actions In Docket 18082. where the Commission addressed an
arbitration award prior to SUbmission of an Interconnection agreement.

In making thIs request, SWBT acknowledges the complicated nature of the Issues
surrounding DSL technologies and the hard work of the Arbitrators in these dockets.
Nonethel~$s, the fact remains that xDSL technologi6$, indUStry standards, SW6Ts

1
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relevant processes and piocedures, and the regulatory treatment of DSL have changed
so greatly since the June hearing that much of the evidentiary record is incorrectand/or
Incomplete. The Award Indirectly acknowledges the staleness of the record in its
reliance Orl the FCC's UNE Remand Order\ the FCC's SBClAmerltech MergfJf Orde,z,
and the T2A3

, none of which existed when the June hearing was completed. This gap
betwe.en the evidentiary record and the Awarf!s analysis leaves the Commission with
an Award that does not have the beneflt of 8 current picture of OSL issues, or of the
parties' arguments as to those issues.

While not addres6ing an issues of concemSWBT has with the award, what follows are
examples of how the Commission would benefit from additional briefing on these
Issues:

• Incon~lstent Application o(SBClAmeritech Merger Order

Citing the Merger Order,~ the Award requires SWBT to develop e"hanoed preordering
Datagate and EDI interfaces within six rnonths.5 The Merger Order, however, sets forth
a speclflc 3-part sequence through which these enhancements are to be developed and
approved. See Merger Order, Appendix C, para. 15, which establishe$ a collaborative
process during Which the Chief of the FCC's Common carrier Bureau "shall try to assist
and encourage the parties to reach a written agreement- as to how these
enhancements wm be developed for the 13 states where sac Communications Inc. has
Incumbent carrier subsidiaries.ll The date for completion of the process for OSS
enhancements under the Merger Order Is later than the six month time frame set forth
in the Award? This leaves SWBT In the position of potentially having to develop
separate, Texas~&pecific systems enhancements outside the FCC's collaborative
process. Indeed, one of the benefits of the Merger Order requirements for CLECs Is
the creation of uniform OSS Interfaces throughout SSC's 13-state In.,-egion territory.
Unique Texas requirements would undercut the FCC's collaborative process as well as
the efficfendes Intended to be achieved by this uniformity, for SWBT as well as for
CLEes operating In Texas.

, In the Matter of Implementstion of the Local Competition PfOIIlalotl, of the TelGeommunications Act of
1986; Third Report And Order And Fourth Further Notice Of Propo5ed Rulemaktng; Adopted: September
15. 1999, Rele89ed: November 5. 1999. CC Oocket No. 96-98 (~UNE RtHTJand OrdfJl').

:I Ameritech Con>.. Tr.aJl$feror. and sac CommunlcatfOt'ls Inc., Transferee. For Consent to Tr8nsfer
Control of Corpota"ons; MelTlOf.Fldum Opinion Jv1d Order, Adopted: october 6. 1999. Released, October
8,1999, CC DoGkel No. 98-141 ("~~rOra~r"),

:a TeXet5 271 Agreement, 6peclflcally Attachment 25.

• Merger Order, P4lfa. 374 and Appendix C, para. 20.

5 Award, at 62.

o Merger Ordsr, Appendix C, para. 1S (c)(2).

7 Merger OtTJsr. Appendix C. para. 16.

2
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The Award also appears to rely on the Merger Order as a basis for finding that SWBT
should not be compensated for manually processing requests for loop make-up
information.' Here, the Award simply misreads the FCC's decision. Appendix C of the
Merger Order expressly states that the Merger Order Is not intended to limit sec's right
to charge "for the cost of providing loop make-up Information" whether provided via
"eledronlc or non.oelectronic means.,.g

SWBT submitS that briefing these types of issues would allow the Arbitrators to bring
the award Into confonnity with the FCC's Merger Order and benefit ClEes and SWBT
alike.

• More Rec.nt Facts Need t~ Be Considered

As the Commission Is aware, OSL-related issues are changing rapidly. SWBT submits
that the most current information about DSL should be included in any OSL-related
arbitration award. An e:lCample of why the most current information 15 needed Is the
Award's resolution of DPL No. 12(a). which $~e$: -Is there an Industry consensus that
there is a technically sound basis to Implement Binder Group Management Plan?"'O

To address this question, the Award by necessity relied on dated Information, Including
testimony that is 10 months old. SInce that time, there have been a number of
meetings of the- standards body addressing this Issue. The Commission should have
the benefit of this information, as well as how the parties' positions may have changed
as a result. The Award recites SWBrs polley that it will embrace national standards on
spectrum management11 and the Arbitrators themselves conclUde "that national
standards or Industry-wide accepted standards shall govern the provisioning of xOSl
services."12 Given the Arbitrators' and SWBTs mutual reliance on national standards, it
Is only appropriate to determine the current state of national standards prior to Issuing
any award.

Relying on cu~nt information is also important In detennining how DSL-capable loops
are to be conditioned. The Award refers to the "efficient conditioning" of whole binder
groups13 yet elsewhere dictates that partlcular binder groups not be used for ADSL and
voice-grade loops alone. Given that conditioning required for ADSL may be distinct

D Award, at 103,1ootnote 385 citing Merger Order.

, Merper Ofdtr, Appendix C. at para. 36. S~ also. para. 20.c, which clearly pro"idei thilt SWST can
reeover the coot of .providing loop make-up Information.

10 Binder Group MQnG~meot Is a method of m:lnaslng the spectrum used by DSL technologies.

11 Award, at p. 37. second full patagrJph.
12 Award. at p. 38.

1) Award. Gl p. 98.

3



from conditionIng for other xOSL services,'· such 'binder-group conditioning' may result
In ADSL and voice--specific binder groups being appropriate In some contexts. ' !

Certainly, how this result corresponds with the national standards body's work should
be' addressed before policy Is made. This could be addressed In additional briefing and
the 1111ng of affid~vits by the parties.

Similarty, the Award does not have the benefit of current information on SWBT's pre
orderfng processes, most recently set forth in the affidavit of SWBT employee Carol
Chapman In Project 16251. swere pr&-Orderlng processes have been changed to
provide CLECs new options since the June hearing, (8.g.. SWBT's pre-Qualification now
gives theoretical loop length and not just 'red, yellow and green' as stated In the
Award). The Award should rely on the most current Information about swars
processes before addressing the. consistency of those processes with lega1
requirements and how those pro~e$ should be changed. If at all. The· affidavit of
Ms. Chapman could~ attached to additional briefing ordered by the Commission.

• Reliance on UNE Remand Order

The Award also relies on the UNE R8mand Order notwithstanding the fact that the
parties did not have the benefit of briefing the application of the UNE Remand Order.
As an example. the Award relies on the UNE Remand Order in finding that collocation
of DSLAMs In Remote Terminals Is appropriate,1fi going so far 8S to suggest that SWBT
use "line and station transfers, that Is, reassign a current service to a different working
toop" to make. way foru CSL providen;. Such network reconflguratfon was not
addressed in the Arbitration Decision Point L1St.18 Is not required by the UNE Remand
Order, and raises a number of operational, costing and customer service issues,
Including whether service outages may be caused by such network reconflguratlon.
Indeed, when the FCC addre$sed remote terminal coll~tlon In the UNE Remand
Order, it concluded that the appropriate resolution was to require the incumbent to
unbundled Its DSLAM should there be neither collocation space nor coppar facilities
available. It did not reQuire the Incumbent to reconfigure Its netWOrk. Thus, while the
Award cites the FCC. It puts SwaT In the position of facfng Inconsistent obligations
imposed by the Commission and the FCC. Briefing these malters would clarify for the
Commission the parties' view as to how best to address issues such as these.

,. SH Award, dlseusslan of OPL No. 29, at p. 95. and note that 80tM xOSL technologies have length
limits mueh ghorter than 18,000 feet, m<!lklng aome conditioning unnecessary.

" ADSl-specific binder groups~p8cJaIIy for blndGr& &eNlflg residential areas-may be ·attractive to
CLE~. given the prospect of line Iiharlng such loops with voice servioH.
'1 Awal'd, at p. 28-31.

IT Award. at p. 29.

III Tne Award add(eues the subjoect in response to DPL 6: "11 a copper loop Is not available from the
customer premises to the SWBT central o1I'Ioe, does ACf have thQ right to place appropriate equipment
lSuch as OSLAMs at the fiber/copper In18tface point In SWBT's network?" On Its face, OPL 6 does not
raise the "line and station" tr.msfer ~ue.

4



._. • Applleat/on of T2A Attachment 25 In Only Select.d Pens

The Award also relies on some portions of Attachment 25 to the T2A, while ignoring
other related portions. SWBr submits that any selective application of the Attachment
25 requires that the parties be permitted to address' the appropriateness of that
application. As the Commission knows. Attachment 25 was the resutt of negotiations
that included counset for both· Covad and Rhythms, ul'\der the auspices of Project
16251. SWBT sUbmits that prtnclples reflected In Attachment 26 as a whole should not
be ignored absent a full review of the benefits of the Attachment 2e;. The Award did not
do this. As an example. the Award absolutely prohibits swars use of Its Shared
Feeder Separation (SFS) spectrum management process. In reliance on section 8,4 of
Attachment 25 of the T2A.'9 Yet in Section 8.1 of Attachment 25, the Commission
approved the use of selective feeder separation as long 8S It was used In a
"competitively neutral manner consistent with all relevant Industry standards.w20 At a
minimum. SWBT should be permitted to explain how Section '8 of Attachment 25 should
be applied as a whole-and Why the Award should not prohibIt the use of processes
that are expres~lypennitted in Section 8 of Attachment 25 of the T2A.

• Additional Briefing caU$es No O".,_tlonallmpact or Delay

As the Commission is aware. both Caved and Rhythms have been operating under an
Interim Agreement reached in May of 1999. Under its terms, both camers can continue
to operate under that agreement until a permanent agreement is approved by the
Commission. As a result. additional briefing will not have a negative effect on either
carriers ability to provide services In Texas. Further. SWBT would be Willing to expend
the Interim Agreement to address addttional operational Issues while briefing continues.
In any event. ·the December 30 deadline for completion of an Interconnection
agr8ement should be changed to allow for clarification of Issues raIsed by the
requested briefing and rehearing.

• Cone/us/on

It is approprlate for the Commission to pennit SWBT, to seek a rehearing In these
dockets. The Arbitrators relied on selected matters that occurred sub6equent to the
June hearing without gathering a CX'mplete or sufficient record on interventng factual
and legal developments, The parties should be allowed to provide their analysis of the
subsequent events on which the Arbitrators relied. Further. current factual evidence
reflecting swars policies and procedures for pre-ordering, ol'det'ing l and prOVisioning
of xOSL-eapable lOOps would assist the Commission in Its declslonw maklng. Absent this
additional Information, the Commission will be left with a record that relies on outdated
and incorrect facts. The Commission should not make p¢licyon such a record.

1U Award, footnot'l 176, and text referenced thereto.

2D See Section B.1 of T2A. Attachment 25.!
5
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For the reason!\ stated herein. SW8T respectfully requests that the Commission Issue
an Order allowing the parties to address In rehearing brfefs the Issues that require
rehearing.

Respectfully submitted,

af~
Ann E. Meuleman

cc: Administrative Law Judge, Katherine Farroba. (PUC)
Administrative Law Judge~ Rowland CUrlY. (PUC)
Ms. Dineen Majcher .
Mr. Chm Goodpastor

e
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SWB
January 6, 2000

TABU: OF CONTE~TS

DOCKET NO. 20226
DOCKET NO. 20272

COMMENTS OF SOUTHWESTERN BELL TELEPHONE COMPANY
CONCERNING ARBITRATION AWARD AND

PROPOSED 1NTERCONNECnON AGREEMENTS

I. Introduct.lon ,1_" , '~ •• I "' -41 , , ''' - •• 'O" I' _.11. If" _ 1 2

II. Systems Enhancements 4 ' ••••", ,6

III. Costs. Rates And Prices 10

IV. tnteN'als , , _•..- 1I ••• ,"~ - ••••••• .- 19

V. Performanee Measures 20
.

VI.. Conclusion " "., "f' ,•• ,., _ ", _11'''''''' , ~20

Original'" 15

ce: Chairman Pat Wood, III, PUC (hand delivered)
CommlssiOner Judy Walsh, f=JUC (hand delivered)
Commissioner Brett Perlman. PUC (hand delivered)
Katherine D. FatToba. Arbitrator. PUC (hand delivered)
Rowland Curry. Arbitrator, PUC (hand deliver(K!)
All Parties of Record (via facsimile)
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DOCKET NO. 20226

PETITtON OF RHYTHMS LINKS. INC
FOR ARBITRATiON TO ESTABLISH
AN INTERCONNECTION AGREEMENT
WITH SOUTHWESTERN BELL
TELEPHONE COMPANY

§
§
§
S
§

PUBLIC UTILIlY COMMISSION
Of TEXAS

DOCKET NO. 20272

PETITION OF OleCA COMMUNiCATIONS, §
INC., d/b/a COVAD COMMUNICATIONS Ii
COMPANY FOR ARBITRAnON OF §
INTERCONNECTiON FlATES. TERMS, §
CONOInONS AND RELATED §
ARRANGEMENTS WITH S
SOUTHWESTERN BELL TELEPHONE §
COMPANY §

PUBLIC UTILITY COMMISSION

OF TEXAS

COMMENTS OF soUTHWESTERN BELL TELEPHONE COMPANY
CONCE;RNING ARBITRATION AWARD AND

PROPOSED lNT~RCONNEcTIONAGREEMENTS

I.
INTRODUCTION

TO THE HONORABLE COMMISSiONERS:

Southwestern Bell Telephone Company ("SWaT') respectfUlly requests that the

Texas public Utility Commlsslon ("Commission") review and revise the Interconnection

agreement language (UAgreements") submitted In these dockets. SWBT makes this

request In the .fonn of Comments permitted by any interested person under Proc.

R. 22.309. In making these Comments, SWBT acknoWledges the complicated nature of

the issues surrounding OSL technologies and the hard work of the Arbitrators In these

dockets.

The A~re~ments are based on and in response to the requlf!3ments of an

Arbitratioll Award ("Award") that ordered the parties to file contract:ual language with the

Commission by December 30, 1999. Adoption of these Agreements would force SWBT

2
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to create Te)tas-spec1fic Operational Support Systems rOSS") enhancements in

timeframes that are contrary to what wlU be developed for all CLEes In the 13-state

area served by SWBT or its affiliates, under the SBCIAmarltech Merger Order Issued by

the Federal Communications Commission ("FCC").1 Because the Award's ass
requirements overlap with those in the Merger Order. the Award may have the

unintended consequence of creating two sets of enhancements when only one Is

needed. Because CLECs operate In B number of states-and ~resumablywill use the

same functionality whenever possible-the unlfonnity of systems development Is

conducIve to ,ClECs' efficient operation. The enhancements made under the Merg@r

Order will be the result of an Industry-wide collaborative process. As a result, CLEes

are most likely to rely on the systems enhancements developed under the Margor

Order.

The Award also orders SWBT to provide pre-ordering processes to DSL

provldel"'S In some Intervals that SWBl' may not be able to meet. The better, way to

Insure a compet.ltlve market is to apply a parity measure. This would ensure that the

intervals provided to swars retail operations and ibi data affiliate will be the measure

for pre-ordering intervals provided ClEes. Using a parity Interyel would allow the

efficiencies of the.marketplace to drive SWBT's performance.

With regard to compensation. the Award eets rates at levels that will not

reimburse SWBT for costs incurred. In particular. SWBT is ordered to provide CLEes

manually-.deve1oped Loop Make-up Information for free. This requirement will unjustly

enrich OLEOs. who will be able to USB the Jabor of SWBTs personnel without charge,

, Amenteeh Corp., Tranlri'efQ(, and sec Comm\Jnicatlon5 Inc.. Tran'iferee, fer Cansent 10 Transfer
Control of CorporationlO; Memorandum OpinIon And Order; Adopted: October 6, 1999, Released,
Oetober 8,1999, CC Docket No. 96-141 ("Morger Ordel').
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creating Inefficient Incentives that could prompt CLECs to unnecessarily Increase their

requests for loop Information-all at the expense of SWBT.

CLEes wlll also be unjustly enriched should the Award's analysis of Loop

Conditioning remaf". as the requesting CLEe wUl pay literally a fraction of SWBT's

acknowledged costs. Applying the methodology In the Award would be conflsCBtory

and could lead to an 'over-eonditioning' of the public netwol1<, to the detrIment of voice

services.

The Award Is also both procedurally and substantiVely flawed due to Its reliance

on facts and law not addressed by the Petitions for Arbitration and not the subject of the

parties' submitted e"idence or Post-HearIng Briefs,. This Is contrary to the Federal

Te\ecommunlCB.tfons Act. ("FTA"), the Commission's own rules, and principles of

fa\mes5 and due process. As a resuH, SWBT requests the opportunity to brief issues to

be reheard before any Commission order Is Issued in these dockets.

A'5 aI/ partie, should concede, xDSL technologies, industry standards, sWaTs

relevant processes and procedures, and the regulatory treatment of OSL have changed

so greatly $ince the June hearing that some of the evidentiary record Is outdated. The

Award Indirectly acknowledges the stalene6s of the record In Its reliance on the FCC's

UNE Remand Order, 2 the Merger Order, and the T2A," none of which existed when the

June hearing was completed. This gap between the eVidentiary record and the Award's

anal~is leaves the Commission with a record that does not provide a current basis for

;I In the Malter of Imp'eman~tlollof thai Local CompeUtlon Prcvlslona of the TelccommunIQlt;i~ms Ad. of

1998; Third Report And Otd~r And Fou"h Further Notice Of Proposed Rulemaklng: AdoptQCf:
September 15, 195$, Rele8sed: November 5, 1999. CC DQCk81t No.96-98 ("UNE RefMnd Orr/Qr).
3

Texas 271 Agreement, ,pec:fflc.:allV .Attachment 25.
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decIsion on the full scope of the matt~rs addressed In the Award. Since the Award goes

well beyond the record In its express reliance upon subsequent developments, it is

critical that the parties be gIven an opportunity to addrees those changed

clrcumstance5. As a result, the Commission should grant SWBT B rehearing

opportunity in these dockets prior to approving the Agreements. Absent suc;h a

rehearing. the Commission will pe left with an Award that goes beyond the record and

beyond matters that the parties had the opportunity to address In that record.

swsrs request is based on the ITA requirement that the Commission resolve

arbitrations consistent with "~u'ations pr:escribed" by the FCC.4 as well as "limit its

consideration... (of a proposed arbitrated Interconnection agreement) to the issues set

forth In the Petition and In the response......5 The Commission's own rules echo this

prlnciple,G stating that the Commission "will consider only evidence and argument"
I

concerning the appropnateness of an arbltrated interconnection agreement.

More directly, FTA Section. 252(bX3} and (4) require SW8T to be gran~.ed the

opportunity to respond to Issues raised in an arbitration and Section 252(c)( 1) requires

the Commission to follow FCC regulations, and specifically the requirements contained

in Section 251 .. Without providing the parties the opportunIty to address the application

of recent FCC Orders to these dockets, the Commission is at risk of not accurately

following FCC regulations. Without aUowing additional briefing, the Commission Is

acting contrary to Section 252(b)(3) and (bX4XA).

" Section 2S2(c)(1).

II Section 252(b){3) and (4).

6 Proc. R. SedJon 22.309(e).

5
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The Commission's procedural rules provide for such a post-Award process.

Uncler Proc R. § 22.309(c), procedural or prelimInary orda~ and expedited hearings are

contemplated, as a means to effectuate the Commission's review of an Award. 7

Approval'of the Award and proposed contract language at this point would resuft

In the Commission considering matters beyond those set forth In the Petition. Introduced

into evidence. or argued In the briefs--aU without the benefrt of heating swaT's (or

other parties') response to those matters. For these reasons. SWBT requests the

opportunity for a rehearing to brief matters relied on in the Award about which the
.

partie~ coUld not address in their Post-Hearing briefs. In the alternatIve. SWBT

provld~s Its Comments to the Agreements submitted by the parties. as required by the

Award.S

II.
,SYSTEMS ENHANCEMENTS - DPL ISSUE NOS. 14(b)-22

A. The Award RQquir.a Systems Work That Is Inconsistent With The FCC's
66C/Amerltech Merger O,d~ .

Relying on the Merger Order,'o the Award reqUires SWBT to develop enhanced

preorderlng Datagate and EDI interfaces within six months. 11 The Merger Order,

however, sets forth a specific 3-part sequence through which systems enhancements

are to be developed and approved. See Merger Order, Appendix C, para. 15, whIch.
7 A8 the Comml561an Is aware, bath Caved and Rhythms have b8Qn operaUng und~r an Interim
Agreement reach9c:l In May of 1999. Under Ita terms. both camel'S can continue ta operate under thal
agnuilmem until a permanent agreement is apDro\lad by the Commis.slot\. As a result, addl1ional briefing
will not have a nl!lgatNe effect on. elr In any way delay, .aher carrier's abilItY to provide Eervlcea in T~s.

II p.s Iheee are Commen~ filed under ?toe. Rule 22.309. th~ grgum&nts milde h.rein do not waive any
rl~hts to gppeaf or t88k other relief In responSQ to the AWlrd, any portion of the Award. or any
£ub50quent Commission actions in thetie dClclo.ets. All such rights ere e~presslyresarved.
u '.

This sUbJcot ~s addressed In Covad'5 DSl Appendix, Section 6.0 Qnd Rhythm,' D$L Appendix,
section ti.2 and 8.3.
10 .~merger Orr/.r, para. 374 and Appendix C. par-I. 20.

11 Awerd at 62.



establishes a collaborative process during whlch the Chief of the FCC's Common

Carrier Bureau ·shan try to assist and. encourage the parties to reach e wrltten

agreement" a6 to how these enhancements wi\! be" developed for the 13 states where

sse Communications lne. ("S8C") has incumbent carrIer sUbsldiE3riefi. 12 The CLEe

community will fully participate In this collaborative process. The date for completion of

the process for OS5 enhancements under the Merger Order Is later than the sl): month

time frame set forth In the Award. and will In all likelihood requIre different

enhancements.13 The Award thus leaves SWBT In the position of having to develop

separate, Te~as.spedfic systems enhancements premature'}' and outsIde the FCC'G

collaborative process. Indeed, one of the benefits of the Mef'Qer Order requirements for

cLEes fs the creation 01 uniform OSS Interfaces throughout seC's 13-state In-region

territory. Unique Texas requirements would undercut the FCC's collaborative process

as well as the efficiencIes Intended to be achievoo by systems that ara uniform across

13 states.

For these reasons. the CommIssIon should, at a minimum, conform the Award so

that any systems work related to pre-ordertng, ordering and provisioning of DSL

capable loops be c;onsistent wtth the requirements developed as a result of the Merper

Order.

B. There 1s No B8515 For Establlshtng New Obligations To Inventory Or Creat..
New Databa5ea To Provide Loop Make-Up Informationl'
The Award relies on the UNE Remand Order in tts analysts of OPL. Nos. 15 to

19(b). yet portions of the Award could be read to rely on the UN£ Remand Order to

12 M.rgflr Order, Appendix C, para. 1~c)(2).
u

M6rger 0rr16(, Appendix C, para. 15.

H ThIs 5ubjeet "Is addreued in COVQd's DSL AppendiX, Sectlon fi.5.1 and Rhythms' OSL A/;lpendfX.
Section e.2 and 6.3. .
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requirB SWBT to take action beyond that required in the FCC Order Itsetf. To be

specific. the UNE. Remand Ordsr found that LEes such as SWaT could not be required

to "catalogue. Inventory. and make available to eompetftoni Loop Qualification.

Information- in a form that It does not have avaUable to it&elf. Hi The FCC went on to

state; -If an incumbent LEe has not complied such Informatron far It5etf, we do ~

require the Incumbent to conduct a plant Inventory and construct a datab.ase on beh~(f

of requesting carriers.- (emphasis added)

SWBT should not be required to take any afflrmatfve action to 'catalogue' or

'inventory' Information and then construct a database In which to store such infonnatlon,

e"cept as set forth as part of the sac Merger Order. For this reason, Rhythms'

proposed language16 that SWBT provide 'blanket' Loop Qualification on 8 central offie;e.

wide basis must b(! reJected, based on the FCC's UNE Remand Order. The Award

cannot be read to requ1ra either inventorying of records or the construction of any·

databases; thus, the Commission should reject any such InterpretatIons as Without

basis In law and contrary to the UNE Remand Order, as well as Inoonslstent with the

intent of the Merger Ordets 13-state sy6tems enhancements. 11

ihis issue Is also addressed in SW8T's Explanation of Submitted Proposed

Language, flied with the Commission on January 6,2000. at pages 3-6.

C, The Award Does Not Take Into Account Recent Process Char-gas Made
During Project No. 16251

The Awa~d does not have the benefit of more current information on swsre pte

orderIng processes, most recently set forth in the affidavits of SWBT employee Carol

15 See p. 69 of the Awerd. citing para, 429 of lh. UNE Re~f1d Orr/fir.

111 Se~ section 6.2_2 Df Rhythm$-5WBT Jointly flIed OSL Appendix.

17 The burden on SWBT (s compoundgd by the ,A~rd's finding thet SWBT should be P4lld ooJnlng fur
providIng Loop MakEHJp InformatIon manually. The issue of compensatIon IG eddrtlullld in Section Ut.
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Chapman in Project No. 16251 and addressed In the CommissIon's Open Meeting of

Dec;ember 16. 1999. SW8T's pre-ordering processes have been changed to provide

CLEes new options since the June hearing, (e.g.. the creation of an expedtted process

for short 'green' loops; enhancements to SWaTs pre-qualification systems, so that p~w

qualification now gives theoretical loop length and not Just 'red, yellow and green' as

stated In the Award). These enhancements will shorten the totar time for pre-ordering

and ordering in some circumstances. These additional Improvements---and future

Improvements required by 1he Merger Order-are another reason the Commission

should revise the Award so that It comports in total With the changes now pending either

under the Merger Order or made In Project No.16251.. .

o. The UNE Remand Order Should Be Applied Uniformly

In its discussion of DPL No.6, the Award relies on the UNE Remand Order and

the Merger Order. (See Award, page 32). The cited portion of the Merger Order sets

forth 8 number of conditions to the requIrement that the transfer of UNEs to .~ data

affiliate of SWBT may result in an unbundling obligation being Imposed on the affiliate.

Among the conditions not Included In the Award was the application of 'grace period'. 16

SWST submits that as a matter of polley the Commission should interpret the Award as
I .

if it Incorporates all germane portions of the cIted FCC Orders cited In the Award. This

would give all parties a clear resource for detennlnlng all obligations. If that Is not the

Arblt~ator9' intent, then SWBT submits there Is no stated basis for such Inconsistent

requirements. and the Commission should reject any requirements Inconsistent with the

cited FCC Orders.

18 .~mtJrgor Ot'der, Appendix C. ConditIons. SectJon 1.3.0.
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